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HENRY BONILLA COMMITTEE ON APPROPRIATIONS
23D DisTRICT, TEXAS

CHAIRMAN —SUBCOMMITTEE ON AGRICULTURE
2453 RaysuRN House OFFICE BUILDING
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January 27. 2004 %)%

The llonorable Vernon A. Williams
Sceretary

Surface Transportation Board

1925 K Street NW

Washington, D.C. 20423

Case#: 20283573 (/% /6

Dear Secrelary Williams:

Please find attached correspondence from Mr. Lynn M. Kitchen Ph.D.. Principal Scientist
representing the' Medina County Environmental Action Association (MCEAA). Quihi. Texas.
Mr. Kitchen 1s requesting that I forward his correspondence on behalf of the MCEAA addressed
to Ms. Victoria Rutson, Seciion of Environmenial Analysis, Surface Transportation Board.
Please review this marter and respond to me at my San Antonio distret office. My Constituent
Liaison, Gabriel Lozano, will work with me on this case and can be contacted 41 the number

listed below if you require assistance.

Thank vou for your prompt attention to this marter.

[1B:gl
Enclosure

PLLEASE REPLY TO:

E_?/uuo WURZBACH, SUITE 30D 1 1300 MaTamoRes STroeT, SwaTe 1138 [0 111 Eas7 BRoADWAY, Supie 101 [3 107 Wes: AvEnUEE. 812
San AnTONIO, TX 78230 LaprEDO, TX 78040 DeL Rio, TX 78240 ALPIN:E, TX 73830
(21D) 697-3055 (956) 7262682 (830) 7746547 {315) 837-1313

hnp/fwww.house.gov/bonilla
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ADAMS ENVIRONMENTAL, INC.
12403 Nacogdoches Road, Suite 106
. San Antonio, Texas 78217

- www.adamsenvironmental.com

A WBE-HUB Firm

January 12, 2004

The Honorable Henry Bonilla
U.S. House of Representatives
11120 Wursbach, Suite 300
San Antonio, Texas 78230

Dear Henry:

Please find attached a letter that the Medina County Environmental Action Association, Inc.
(MCEAA) would like to have you forward 1o Victoria Rutson concerning a review of
correspondence between the Surface T ransportation Board (STB) and Southwest Gulf Railroad.
I reviewed these letters and was very concerned as to STB’s compliance with the rules and SpirIl .
of the National Environmental Policy Act and also their apparent disregard to the comments and
opinions of the public. A

I would sincerely appreciate you forwarding this letter to the appropnate STB office throwgh
your office as you requested on our J anuary 7 meeting at your office. I sincerely appreciate your
assistance and supporl in Lthis matter. :

Very truly yours,

éz%,mgﬁt?i%::j

Lynn M. Kitchen, Ph.D.
Principal Scientist

210-691-2221 (Office) 210-691-2041 (Fax)
210-317-7267 {Mobile) lkitchen @ adamsenvironmerttal.com
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ADAMS ENVIRONMENTAL, INC.
12403 Nacogdoches Road, Suite 106
San Antonio, Texas 78217

www.adamsenvironmental com

A WBE-HUB Firm

|
1

January 12, 2004

Ms. Victoria Rutson, Chief
Section of Environmental Analysis
Surface Transportation Board
1925 K Street, NW

Washington, D.C. 20402-001

RE: Finance Docket #34284-—Southwest Gulf Railroad Company—DPetition for
Exemption from 49 U.S.C. Section 10961 to Construct and Operate a Rail Line in
Medina County, Texas e e

Dear Ms. R4u‘tson:

As you know, I am an cnvironmental consultant currently representing the Medina County
Environmental Action Association, Inc. (MCEAA) ip their efforts to ensure that the applicant,
the Southwest Guif Railroad (SGR), complies with the National Environmental Policy Act
(NEPA) and all other environmental permits requircd for construction and operation of. the
railroad. In addition, I have been asked to assist MCEAA in their eiforts 1o assure that rthe
property rights of landowners are duly respected by SGR.

MCEAA selected me to assist in their cause because I have over 20 years of environmental and
edcological experience, and 1 have worked with numerous federal and state agencies to acquire
necessary environmental permits for my clients. In addition to working experience, I have taught
undergraduate and graduate-level classes at the University of Texas at San Antonio on
environmental impact analysis and other similar courscs. | emphasize my credentials only to
point out that, in all of my years of working with environmental issues, I have never witnessed a
case such as this where a federal agency is o openly biased toward the applicant and is
subsequently demonstrating little or no regard for public opinion. Iunderstand that the STB was
created ro encourage construction of railroads, but as a federal agency, STB is also mandated to
follow and comply with NEPA guidelines.

MCEAA recently provided to me a set of correspondence between the Surface Transportation
Board (STB) and SGR over a period razging from August 2003 to December 2003. A majority
of 1his correspondence conrained arguments by SGR designed to convince STB rthat an
environmental impact statement (EIS) would not be necessary for this proposed action.

In my professional history, I have traditionally served as an advocate for the permit applicant. In
every case, without oxception, the lead agency required the applicant to prove beyond any doubt

210-691-2221 (Office) 210-621-2041 (Fax)
210-317-7267 {Mobile) kitchen @ adamsenvironmentai.com
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Ms. Victoria Rutson
January 12, 2004
Page 2

that no significant impacts would be impinged on the environment. Facts and dara, nor opinions,
were required from the applicant to prove this point. Further, in my expcrience the applicant is
required to provide substantive inforrnaton when addressing concerns from the public. Each
comment should be addressed individually or in groups, with well-preparcd arguments and facts
to back up those argumcnts. Most importan!, regardless of how “uneducated” the commenters
may seem, they were provided with a response that addresses each issue of concern with facts
and logical arguments. NEPA requires thar all coraments be addressed in a response document.
In fact, many of the issnes or comments posed 10 SGR by. various commenters- were completely
disregarded and were not addressed in the response docurment.

In this regard, I would like 1o point out a few conunents that I have in regard to the
correspondence that I have reviewed so far.

On_August 4, 2003 David Coburn provided responses to public comments offered to STB ar the
public‘meeting.. In response ta comments concerning flooding, SGR presented no facts to justify-
any of the opinions they expressed. MCEAA is Jjustifiably concerned about flooding, as many of
the homes in the area are close Lo rhe 100-year floodplain, and any changes in tloodplain
characterisics could result in flooding of those homes. MCEAA strongly requests that SGR be
asked to provide detailed and factual engineering informaton concerning expected impacts to
floodplains caused by the construction of the railroad.  MCEAA also requests that detailed
floodplain analyses be conducted for all afternatives-so that the alternative with the least impact
To flooding could be selected, or so that construction of the preferred “alternative could be
modified to cause no impact to the 100-year floodplain.

SGRK states in ifs correspondence to STB (July (&, 2003) thar the project will cause minimal
Impacts o wildlife and agriculturc.  This assumption is based on a biological assessment
conducted by its own consultant and staff and “coordinared” with the U.S. Fish and Wildlife
Scrvice (USFWS). In their correspondence, SGR mmplies that the USFWS is nol concerned
about potential negative impacts to threatcned or endangcred species by stating that the work was
coordinated with the USFWS. In reality, the USFWS has yet to officially comment on the
biological assessment, or on any of the surveys conducted to date. The only official USFWS.
comespondence with SGR was sent to URS on April 22, 2003. In this letter, the USFWS states
that while there is no designated critical habirar for any species in Medina County, the agency is
conccined about the area noted by STB as the “‘straight loading rack option™ because it appears
that vegetation in this area supports habitat for the golden-cheeked warbler or black-capped
VIICO.

Correspondence from SGR also [ails to mention the Toxas Parks and Wildlife Department’s
(TPWD’s) concern about impacts to various vegetalion communitics and scnsitive species,
specifically to habitat types and wetlands. Several recornmendations were made by TPWD that
were disregarded. 1t is also disturbing that SGR did not request a site-specific search of the
TPWD database, a practice that is universally accepted as standard operating procedure for any
bioclogical assessrhent.
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l
Regarding the issuc of cultural resources, SGR addresses only historic structures. ignoring the
fact that archeological features constitute a major issue in the area; "The necessity of
* Investigating archeological features is not even mentioncd. Throughout the correspondence I
reviewed, SGR seems to “‘downplay” the opinions of the public and| the Texas Historic
Commission (THC). No references are made in SGR correspondence 1o documents provided by
the THC concerning opinions on cultural resource impacts; however, in a lerter dated October :
29, 2003 10 Ms. Victoria Rutson, the THC clearly states that more surveys are needed to idenrify
cultural resources in the area of potential effect. In addition, the THC stated that it was very
concerned about the lack of thoroughucss and good scholarship in the pr'e]iminary documeni.
This is the only documens that has been provided thus far as a study for this project. Other
archeologists have reviewed the documment and have had the same concern'as to its inadequacy,
and [ have 10 question the wisdom of producing such an document without performing thorough
ansite surveys. Finally, the THC pointed ont a number: of errors and inconsistencies in the
document, including simple facts such as the date Mexico was granted indcpendence from Spain. .
The report also misstated the Native American ‘tribes present in Texas and failed to mention:
notable tribes that may have an interest in the project. These tribes are being contacted by
MCEAA. -

At the very lcast, we expect SGR to provide logical, fact-based answers to comments directed to
themn from the public. If federal agencics such as the USFWS have provided comments, they
should be included, or at least referenced, in the arguments. ' : ' :

According to NEPA, the lead agency may require an EIS prior to the preparation of an EA. This
umportant decision about whether or not to require an EIS should not be based on information
provided by a highly-biased applicant; however; it appears that STB has made a decision based
solely on opinions offered by the applicant, completely disregarding comments and concerns
from the general public and even state agencies. The decision © waive an EIS would be
understandable if the applicant’s rcsponses fo public comments were well-researched and
factually based; however, this is not the case in this situation.

As you know, the NEPA process requires that an environmental assessment be conducted 1o
determine whether or not an EIS is needed. The environmental assessment will result in only
one of two decisions: (1) a finding of no significant impact, or (2) a record of decision that will
result in either requiring an EIS to be prepared, or defcrmining thal the project cannot be
conducted without significant impacts to the environment. I write this letter in the sincere hope
that the STB will comply with NEPA procedure and ensure lhat envirommental assessmment
conclusions are based on a thorongh analysis of factua) information, presented in a prefessional
and scholarly manner. STB should address all issues of concem by the public or art least provide
well-founded arguments as to why these issues are not addressed. [ also would request that STB
address all public comments in a respectful and professional manner. This project will impact
individuals, the properties of individuals, and the environment. Overall, these impacts may or
may not be significant. However, on an individual basis, Impacts will be significanc, and the
feelings of those people being impacted should be acknowledged and respected.
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Thank you again for the opportunity to provide you with thesc comments. I may yeem somcwhat
passionate in my response in this letter, but I havc been asked to represent this group from a
technical point of view to ensure that SGR complies with NEPA and to ensurc that STB
addresses all aspects of thc environment in the EA. At this point I do not have a high level of
confidence that this is happening. I am not frying to stop-the project, however, ] am mandated to
ensure that if the project is approved by STR, the approval was based on sound, scientific data
and oot opinions and all impacts to the environment were addressed-and properly mitigated.

Thank you for your time and consideration. I very much louk forward 10 reviewing the druft EA
when it is available.

Very truly yours,

STttt

Lynn M. Kitchen, Ph.D.
Principal Scientist

Copy: U.S. Senator John Cornyn
U.S. Rep. 23 District Henry Bonilla
Texas Senator Frank Madla
Texas Rep. Timeteo Garza
Robert Fitzgerald, President MCEAA
David Barton, Gardner Law Firm




